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UNITED STATES DISTRICT COURT 

MIDDLE DISTRICT OF FLORIDA 

 

ERIN NESSMITH and JARED NESSMITH,  

individually, and as guardians of their minor child,  

A.N., on behalf of themselves and     

on behalf of those similarly     Case No.: 8:19-cv-00884-MSS-AAS 

situated, 

 

  Plaintiffs,      

 

JUUL LABS INC., ALTRIA GROUP, 

INC., and PHILIP MORRIS USA, INC.,  

 

  Defendants. 

       / 

 

 

PLAINTIFFS’ MOTION FOR A PRELIMINARY INJUNCTION WITH 

INCORPORATED MEMORANDUM OF LAW 
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Pursuant to Fed. R. Civ. P. 65 and Local Rule 4.06, and upon the affidavits of Erin 

NesSmith, Judith J. Prochaska, Ph.D., MPH, and Bonnie Halpern-Felsher, Ph.D., and the 

attached exhibits, Plaintiffs Erin and Jared NesSmith respectfully move for an order 

preliminarily enjoining the sale, marketing and commercial distribution of JUUL electronic 

cigarettes unless and until Defendants obtain premarket authorization from the FDA. 

THE DEFENDANTS KNOWINGLY, INTENTIONALLY AND CYNICALLY CREATED 

THE LARGEST PUBLIC HEALTH CRISIS IN THE COUNTRY TODAY, 

SPECIFICALLY TARGETING AND ADDICTING THE NATION’S CHILDREN, FOR 

SHORT- AND LONG-TERM PROFIT – AND MUST BE IMMEDIATELY ENJOINED 

 

Defendants make, promote and sell JUUL, an electronic cigarette or an electronic 

nicotine delivery device, that is flavored and looks like a computer USB drive.  According to 

government figures, the Defendants’ products attract an additional, new child user every twenty 

seconds – 1.5 million in the last year alone – and use is accelerating. Every twenty seconds, an 

American child becomes four times more likely to become a lifetime nicotine addict. Every 

twenty seconds, an American child is immediately exposed to brain, cardiovascular, neurological 

and other damage. Health officials call it a national “epidemic.” An epidemic caused by one of 

the most highly addictive substances available today – nicotine. JUUL is engineered to be both 

more addictive and more appealing to children, because addicting users – and addicting them in 

childhood – makes them customers for life. If there is any case for immediate issuance of an 

injunction, this is it. 

The Tobacco Control Act requires premarket authorization from the FDA prior to selling 

new nicotine products.  But Defendants have not yet filed their application for JUUL’s approval.   

To curb JUUL use among youth and to prevent further irreparable harm, the Court should 

preliminarily enjoin the commercial sale of JUUL unless and until it receives FDA approval. 
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FACTUAL BACKGROUND 

I. WE ARE FACING A SUDDEN AND EXTREME NATIONAL EPIDEMIC OF 

RESURGENT JUVENILE SMOKING, TOBACCO USE, AND NICOTINE 

ADDICTION – INTENTIONALLY CREATED BY THE DEFENDANTS 

 

 Smoking is the leading preventable cause of death in this country, ending nearly a half-

million lives prematurely every year – about one in every five deaths in the United States. 

Thanks to decades-long efforts by federal authorities, smoking and tobacco use have been falling 

– especially among the young, who are most vulnerable to the negative health effects of, and 

addiction to, tobacco use: In fact, if a smoker isn’t “hooked” by his or her early twenties, he or 

she rarely starts smoking after that.1 So, reducing or ending youth smoking and nicotine 

addiction is the key to eliminating this health scourge – and, conversely for the tobacco industry, 

the key to maintaining it. 

As Dr. Judith J. Prochaska testifies,2 while smoking among US adolescents has steadily 

declined, nicotine vaping has risen exponentially. From just 2017 to 2018, high school students’ 

use of tobacco products increased by 38.3% from 19.6% to 27.1%.3 The erasure of decades of 

gains was due entirely to the fact that “[t]here were 1.5 million more youth e-cigarette users in 

                                                           
1 For young people, the risk of getting hooked is greater than that for adults, according to a National Academies of 

Sciences, Engineering, and Medicine report. That report found that: 

  

The earlier in life a child tries a cigarette the more likely he or she is to become a regular smoker 

(that is, to smoke monthly or more frequently) or a daily smoker. For example, 67% of children 

who initiate smoking in the sixth grade become regular adult smokers, and 46% of teenagers who 

initiate smoking in the eleventh grade become regular adult smokers. Furthermore, the earlier a 

youth begins smoking, the more cigarettes he or she will smoke as an adult. 

 

"2 THE NATURE OF NICOTINE ADDICTION." Institute of Medicine. 1994. Growing Up Tobacco Free: 

Preventing Nicotine Addiction in Children and Youths. Washington, DC: The National Academies Press. 

doi: 10.17226/4757, https://www.nap.edu/read/4757/chapter/5. Tobacco product use is started and 

established primarily during adolescence. Nearly 9 out of 10 cigarette smokers first try cigarette smoking 

by age 18, and 98% first try smoking by age 26. Each day in the U.S. about 2,000 youth under 18 years of 

age smoke their first cigarette and more than 300 youth under 18 years of age become daily cigarette 

smokers. https://www.cdc.gov/tobacco/data_statistics/fact_sheets/youth_data/tobacco_use/index.htm. Ex. 4 
2 See Affidavit of Judith J. Prochaska, Ph.D., MPH (hereinafter “Prochaska”), paras. 7-8. Ex. 2 
3 Gentzke AS, Creamer M, Cullen KA, et al. Vital Signs: Tobacco Product Use Among Middle and High School 

Students — United States, 2011–2018. MMWR Morb Mortal Wkly Rep 2019;68:157–164. Ex. 5 
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2018 than 2017, and those who were using e-cigarettes were using them more often”4 – an 

astounding, one-year 78% increase in e-cigarette use among high school students and 48% 

among middle school students.5 

Both US Surgeon General Jerome Adams and former FDA Commissioner Scott Gottlieb 

have called youth vaping an epidemic, and they single out JUUL as a catalyst.6 In the same year 

that youth vaping doubled, JUUL Labs took over 75% of the US e-cigarette market. In his final 

words before leaving office in April 2019, Gottlieb identified JUUL as a major driver of the 

current “addiction crisis,” stating: “I hope they recognize the problem that’s been created has 

been created largely by their product.”7 

Since its launch in 2015, JUUL has become the dominant e-cigarette manufacturer, Dr. 

Prochaska testifies, rapidly rising to assume dominant market share, with great popularity among 

adolescents.8 To put it into perspective, JUUL Labs, the company that makes JUUL, reached the 

$10 billion valuation level four-times faster than Facebook, the previous record-holder.9 In 

Prochaska’s words, “JUUL is designed to create and sustain addiction and has done so with 

America’s youth.”10 As Bonnie Halpern-Felsher, PhD, testifies, “In my 25 years of studying 

                                                           
4 See https://www.cdc.gov/media/releases/2019/p0211-youth-tobacco-use-increased.html. Ex. 6 
5 See also, CDC: “Recent increases in the use of e-cigarettes is driving increases in tobacco product use among 

youth.” https://www.cdc.gov/tobacco/data_statistics/fact_sheets/youth_data/tobacco_use/index.htm; Secretary of 

DHHS: “[W]e have never seen use of any substance by America’s young people rise as rapidly as e-cigarette use is 

rising.” U.S. Department of Health & Human Services. “Surgeon General releases advisory on E-cigarette epidemic 

among youth.” 18 Dec. 2018. www.hhs.gov/about/news/2018/12/18/surgeon-general-releases-advisory-e-cigarette-

epidemic-among-youth.html; Commissioner of Food & Drug Administration: “I use the word epidemic with great 

care. E-cigs have become an almost ubiquitous ‒ and dangerous ‒ trend among teens.” Statement from FDA 

Commissioner Scott Gottlieb, M.D., on new steps to address epidemic of youth e- cigarette use (Sept. 12, 2018). Ex. 

4 & 7 
6 https://www.hhs.gov/about/news/2018/12/18/surgeon-general-releases-advisory-e-cigarette-epidemic-among-

youth.html; https://finance.yahoo.com/news/fda-vape-tobacco-juul-180044361.html. Ex. 7 & 8 
7 https://www.vox.com/science-and-health/2019/4/5/18287073/vaping-juul-fda-scott-gottlieb. Ex. 9 
8 Prochaska, para. 6. Ex. 2 
9 http://fortune.com/2018/10/10/juul-vaping-pen-valuation-vs-facebook/. Ex. 10 
10 Prochaska, para. 6. For further evidence in support of these assertions, see 

https://www.durbin.senate.gov/imo/media/doc/FINAL%20JUUL%20Letter%204.8.19.pdf; Craver, Richard. “Juul 

ends 2018 with 76 percent market share.” Winston-Salem Journal. 8 Jan. 2019. www.journalnow.com/business/juul-

ends- with-percent-market-share/article_6f50f427-19ec-50be-8b0c-d3df18d08759.html; King BA, Gammon DG, 
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adolescent tobacco use, I have never seen such a quick surge in tobacco product use and related 

addiction outcomes as I have seen in the past 2 years. This surge … is due to the increase in 

popularity of JUUL, which controls 70-80% of the e-cigarette market.”11 While the Defendants 

claim that their products are intended for adults only,12 the skyrocketing rates among teens tell a 

different story: Over 20% of American high school students, and rising, use e-cigarettes – while, 

in one study, only about 4% of adults did.13 As FDA Commissioner Scott Gottlieb declared: 

I’ve been warning the e-cigarette industry for more than a year that they 

needed to do much more to stem the youth trends. In my view, they treated 

these issues like a public relations challenge rather than seriously 

considering their legal obligations, the public health mandate, and the 

existential threat to these products. And the risks mounted…. They say 

they’ve changed from the days of Joe Camel. But look at what’s 

happening right now, on our watch and on their watch.14 

 

II. DEFENDANTS’ CONDUCT FOLLOWS A LONG PATTERN OF (1) 

MISREPRESENTING PRODUCT HEALTH AND SAFETY, (2) INCREASING 

ITS ADDICTIVENESS, AND (3) MARKETING TO CHILDREN – ALL TO 

CREATE A CONSTANT STREAM OF CUSTOMERS  

 

A. The Defendants Have a Long History of Misrepresenting and Lying About 

Product Health and Safety 

 

Cigarettes are the only legal consumer product that kills its user when used as intended. 

                                                           
Marynak KL, Rogers T. Electronic Cigarette Sales in the United States, 2013-2017. JAMA. 2018;320(13):1379–

1380. doi:10.1001/jama.2018.10488; CDC Newsroom Releases, “Sales of JUUL e-cigarettes skyrocket, posing 

danger to youth,” Centers for Disease Control and Prevention (CDC), 2 Oct. 2018, 

https://www.cdc.gov/media/releases/2018/p1002-e-Cigarettes-sales-danger-youth.html; Anna Edney Bloomberg, 

“Teens say they don’t ‘vape,’ they ‘Juul’, making e-cigarette use hard to track,” Boston Globe (April 29, 2019). Ex. 

2, 11, 12 & 13 
11 Affidavit submitted by Bonnie Halpern-Felsher, PhD (hereinafter “Halpern-Felsher”), para. 2. Ex. 3 
12 In a letter to the FDA on October 17, 2018, defendant Altria’s CEO, Howard Willard, claims that the company was 

“alarmed about the reported rise in youth e-vapor use to epidemic levels” and admitted that pod-based products – like 

JUUL – significantly contributed to the rise in youth use of e-vapor products. Altria then went out and bought a 35% 

stake in JUUL and entered into an agreement to help grow JUUL’s business based on Altria’s marketing expertise. It’s 

an obvious match: Altria manufactures Marlboro, the most popular cigarette brand amongst juveniles and a case-study 

in marketing to kids. Ex. 14 
13 Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention and Health 

Promotion, Division of Population Health. BRFSS Prevalence & Trends Data [online]. 2017. 
14 Statement from FDA Commissioner Scott Gottlieb, M.D., on new steps to address epidemic of youth e- cigarette 

use (September 12, 2018). Ex. 15 
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As early as 1958, Phillip Morris – forerunner and now subsidiary to Defendant Altria – was 

secretly conceding, “[W]e are … devoting our business lives to the propagation of lung 

cancer.”15 Cigarette manufacturers thus have spent the last seven decades falsely assuring 

consumers that they should continue to smoke, that smoking was safe, and that any evidence to 

the contrary was unreliable. As Dr. Prochaska testifies,  

[N]icotine delivery is known to be central to sales. The tobacco industry has long 

sought to enhance the bioavailability of nicotine in their cigarettes. As Philip 

Morris researcher William L. Dunn Jr. stated back in 1972, “The cigarette should 

not be construed as a product but a package. The product is nicotine. Think of a 

puff of smoke as the vehicle for nicotine.” Similarly, a 1991 report from RJ 

Reynolds summarized, “We are basically in the nicotine business…. Effective 

control of nicotine in our products should equate to a significant product 

performance and cost advantage.”16 

 

Phillip Morris nevertheless took the public position in 1977 that nicotine was not addictive, and 

determined privately to “bury” any evidence to the contrary.17 

No company did this more than Phillip Morris, with its signature youth brand, Marlboro. 

Beyond its advertising, the industry generally, and Marlboro specifically, developed product 

features designed intentionally to convince users that the product is safe when it is not – most 

notably, the so-called cigarette “filter.” Not only don’t “filters” filter anything, they were 

engineered to make consumers falsely believe they did, something Phillip Morris acknowledged 

in a 1966 internal document.18 In fact, the filter in Marlboro – the model for JUUL’s marketing – 

                                                           
15 Ex. 16 
16 Prochaska, para. 13, citing Ferris Wayne G, Connolly GN, Henningfield JE, Brand differences of free-base 

nicotine delivery in cigarette smoke: the view of the tobacco industry documents. Tobacco Control. 2006;15:189–

198; Philip Morris Research Center, William L. Dunn, Jr., Confidential: Motives and Incentives in Cigarette 

Smoking, 1972, Bates Number: 2024273959; http://legacy.library.ucsf.edu/tid/txy74e00; Haberkern, R.G. RJ 

Reynolds R&D Program Coordinator, REST [Reestablishment of Solubles in Tobacco] Program Review May 3, 

1991, Bates 509479574-9587 at 9854 (US 20829), https://www.industrydocuments.ucsf.edu/docs/hkpd0040. Ex. 2, 

17 & 18 
17 Phillip Morris Memorandum from W. L. Dunn to Dr. T. S. Osdene, “Proposed Study by Levy.” Ex. 19 
18 Myron Johnston documents of the research department at Philip Morris in 1966. Ex. 20 
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is itself a cause of cancer, especially adenocarcinoma, a deadly but formerly-rare cancer now 

known as “filter cancer.” 

Philip Morris/Altria has a long history of marketing tobacco products to youth in 

particular. Beginning in the 1950s through the present, Philip Morris intentionally marketed 

cigarettes to young people under the age of 21 to recruit “replacement smokers” to ensure the 

economic future of the tobacco industry. See U.S. v. Philip Morris, et al., No. 99-cv-2496 at 972 

(D.D.C. 2006). As another internal Philip Morris memorandum states: “It is important to know 

as much as possible about teenage smoking patterns and attitudes. Today’s teenager is 

tomorrow’s potential regular customer, and the overwhelming majority of smokers first begin to 

smoke while still in their teens.”19 To accomplish this sordid goal, Philip Morris intentionally 

exploited adolescents’ vulnerability to advertising utilizing the themes of independence, 

adventurousness, sophistication, glamour, athleticism, social inclusion, sexual attractiveness, 

thinness, popularity, rebelliousness, and being “cool,” reaching millions of teens. See U.S. v. 

Philip Morris, et al., at 990. As a result, Philip Morris was adjudged to have engaged in unlawful 

coordinated activity to “recruit new, youth smokers through cigarette marketing,” and falsely 

denied that it marketed to youth. Id. at 1519.  

With JUUL, they’re at it again. According to Robert K. Jackler, MD, Principal 

Investigator of Stanford Research into the Impact of Tobacco Advertising, “The joining of JUUL 

and Marlboro brings together the two dominant players in the teenage nicotine addiction market 

(e-cigarette & cigarette). This powerful combination constitutes a clear and present danger to the 

youth of America as well as those around the world.” 

III. DEFENDANTS’ HAVE ENGAGED AND STILL ENGAGE IN A WRONGFUL 

EFFORT AND CONSPIRACY TO MARKET THEIR PRODUCTS TO 

CHILDREN AND TO ADDICT THEM TO NICOTINE 

                                                           
19 See Young Smokers: Prevalence, Trends, Implications, and Related Demographic Trends, p. 6. 
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A. Defendants’ Marketing and Advertising Has Been Intentionally False and 

Misleading. 

 

JUUL is simply another method for delivering nicotine addiction – but the defendants 

could hardly market it as that. So, following long tobacco industry strategy, they market it as the 

opposite: a health improvement over smoking.20 In fact, as research by Dr. Halpern-Felsher 

states: 

Further, in our study of youth’s use of and attitudes towards Juuls, we found that 

youth perceive Juuls as less addictive than other e-cigarettes and cigarettes, 

although they contain greater amounts of nicotine. Further, despite perceiving 

lower levels of nicotine in these products, and not identifying themselves as 

addicted, youth themselves were showing signs of addiction….21 

  

Many youth believe that e-cigarettes are safer than cigarettes and that e-cigarettes just contain 

water vapor.22 As the Boston Globe quoted one young user, “It’s been marketed as something not 

damaging to our health at all.”23 That marketing is false. 

1. Although “Juuling” Eliminates the Smoke Inhalation from Smoking, It 

Substitutes Aerosol Inhalation – With Dangerous Effects 

 

According to Stanton Glantz, a tobacco researcher at the Center for Tobacco Control 

Research and Education at the University of California, San Francisco, research is beginning to 

show that e-cigarettes are “probably about as bad as cigarettes.”24 JUUL “vapor” is not harmless 

                                                           
20 “Giving it a fancy name made it seem like it didn’t have anything harmful in it.” See “Teens say they don’t ‘vape,’ 

they ‘Juul’, making e-cigarette use hard to track,” by Anna Edney Bloomberg, Boston Globe (April 29, 2019). Ex. 

21 
21 Halpern-Felsher, para. 29. “93.1% of adolescent and young-adult JUUL users do not know how much nicotine 

they actually consumer with JUUL,” id., para. 15. Ex. 3 
22 Gorukanti A, Delucchi K, Ling P, Fisher-Travis R, Halpern-Felsher B, Adolescents' attitudes  

towards e-cigarette ingredients, safety, addictive properties, social norms, and regulation.  

Preventive medicine. 2017;94:65-71. Ex. 22 
23 “Teens say they don’t ‘vape,’ they ‘Juul’, making e-cigarette use hard to track,” by Anna Edney Bloomberg, 

Boston Globe (April 29, 2019) Ex. 21 
24 Id. Ex. 21 
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“water vapor,” as many youth mistakenly believe.25 Rather, like cigarette smoke, it delivers 

dangerous toxins and carcinogens to users, especially teenage users.  

According to the CDC and the Surgeon General, while the long-term health effects of e-

cigarettes are still unknown, some of the ingredients in e-cigarette aerosol could be harmful to 

one’s lungs. For example, some e-cigarette flavorings may be safe to eat but not to inhale 

because the gut can process more substances than the lungs.26 The aerosol that users breathe 

from an e-cigarette device and exhale may contain harmful substances including cancer-causing 

chemicals and heavy metals such as nickel, tin, and lead,27 and additives such as propylene glycol 

and glycerol that can form carcinogenic compounds when they are heated.28 Diacetyl, a chemical 

used to flavor some vape “juice,” has been linked to so-called popcorn lung,29 the scarring and 

obstruction of the lungs’ smallest airways. A study published in the journal, PEDIATRICS, found 

substantially increased levels of five carcinogenic compounds in the urine of teenagers who 

vape.30 Prolonged use of vaping products is believed to produce chronic obstructive pulmonary 

disease, just like traditional cigarette smoke. As Dr. Prochaska testifies, a recent study found 

                                                           
25 Centers for Disease Control and Prevention (CDC). “Quick Facts on the Risks of E-cigarettes for Kids, Teens, and 

Young Adults.” CDC O ce on Smoking and Health, National Center for Chronic Disease Prevention and Health 

Promotion. 3 Dec 2018. www.cdc.gov/tobacco/basic_information/e-cigarettes/Quick-Facts-on-the-Risks-of-E-

cigarettes-for-Kids-Teens-and-Young-Adults.html. Ex. 23 
26 Centers for Disease Control and Prevention (CDC). “Quick Facts on the Risks of E-cigarettes for Kids, Teens, and 

Young Adults.” CDC Office on Smoking and Health, National Center for Chronic Disease Prevention and Health 

Promotion. 3 Dec 2018. www.cdc.gov/tobacco/basic_information/e-cigarettes/Quick-Facts-on-the-Risks-of-E-

cigarettes-for-Kids-Teens-and-Young-Adults.html; U.S. Department of Health and Human Services. E-Cigarette 

Use Among Youth and Young Adults. A Report of the Surgeon General. Atlanta, GA: U.S. Department of Health 

and Human Services, Centers for Disease Control and Prevention, National Center for Chronic Disease Prevention 

and Health Promotion, Office on Smoking and Health, 2016. Ex. 23 
27 US Department of Health and Human Services. E-cigarette Use Among Youth and Young Adults: A Report of the 

Surgeon General. Atlanta, GA: US Department of Health and Human Services, CDC; 2016. 
28 Kate Zernike, “‘I Can’t Stop’: Schools Struggle With Vaping Explosion,” The New York Times (04/02/18), 

https://www.nytimes.com/2018/04/02/health/vaping-ecigarettes-addiction-teen.html. Ex. 24 
29 Joseph G. Allen, Skye S. Flanigan, Mallory LeBlanc, Jose Vallarino, Piers MacNaughton, James H. Stewart, 

and David C. Christiani, Flavoring Chemicals in E-Cigarettes: Diacetyl, 2,3-Pentanedione, and Acetoin in a 

Sample of 51 Products, Including Fruit-, Candy-, and Cocktail-Flavored E-Cigarettes, ENVIRONMENTAL 

HEALTH PERSPECTIVES (1 June 2016), https://ehp.niehs.nih.gov/15-10185/. Ex. 25 
30 Mark L. Rubinstein, Kevin Delucchi, Neal L. Benowitz, Danielle E. Ramo, Adolescent Exposure to Toxic Volatile 

Organic Chemicals From E-Cigarettes, 141 PEDIATRICS (April 2018), 

http://pediatrics.aappublications.org/content/early/2018/03/01/peds.2017-3557. Ex. 26 
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JUUL vapor to be toxic to human bronchial epithelial cells; the effects were attributed to the high 

nicotine concentration in all the JUULpods and to the significant ethyl glycol concentrations 

present in the mango, crème brulee, and Virigina tobacco flavors. 31 

Vaping also triggers immune responses associated with inflammatory lung diseases. In 

fact, e-cigarettes “may still pose health risks, including possibly releasing some chemicals at 

higher levels than conventional cigarettes, and these potential risks require closer scrutiny.”32 In 

short, JUUL simply substitutes another form of inhalation with damaging – and potentially 

worse33 – health effects of its own. Meanwhile, the consumption of and addiction to nicotine, 

itself highly dangerous, remains. 

2. Nicotine Itself is Unsafe, Especially to Children 

As the CDC states, “Nearly all tobacco products, including e-cigarettes, contain 

nicotine.”34 The industry works hard to portray nicotine as simply another mild stimulant to 

which people form a pleasant attachment, like, say, caffeine: “Chemically, nicotine is very 

similar to caffeine, and coffee is one of the most widely traded products in the world,” JUUL co-

founder James Monsees complained in September 2018. “While people of all ages around the 

world enjoy coffee, nicotine has been heavily stigmatized.”35 

And rightly so. Rather than caffeine, the famed 1988 U.S. Surgeon General’s Report 

concluded, “[t]he pharmacologic and behavioral processes that determine tobacco addiction are 

                                                           
31 Prochaska, para. 15 (citing https://www.biorxiv.org/content/10.1101/490607v1.full). Ex. 2 
32 Statement from FDA Commissioner Scott Gottlieb, M.D., on new steps to address epidemic of youth e- cigarette 

use (September 12, 2018) (emphasis added). Ex. 15 
33 Children under 6 years old who were exposed to e-cigarettes were 5 times more likely to be admitted to a health 

care facility and 3 times more likely to face a serious outcome than children exposed to cigarettes. See Kamboj A, 

Spiller HA, Casavant MJ, Chounthirath T, Smith GA. Pediatric exposure to e-cigarettes, nicotine, and tobacco 

products in the United States. Pediatrics. 2016;137(6):e20160041. Ex. 27 
34 CDC, “Progress Erased: Youth Tobacco Use Increased During 2017-2018” (2/11/19). Ex. 6 
35 Rachel Becker, “Why Big Tobacco and Big Vape Love Comparing Nicotine to Caffeine” (Apr 26, 2019), 

https://www.theverge.com/2019/4/26/18513312/vape-tobacco-big-companies-nicotine-caffeine-comparison-drugs-

chemicals. Ex. 28 
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similar to those that determine addiction to drugs such as heroin and cocaine.”36 In fact, Dr. 

Prochaska testifies, nicotine is more dependence-producing than either heroin or cocaine, and 

results in more sever withdrawal than cocaine.37 Nicotine is itself a carcinogen, as well as a toxic 

chemical associated with cardiovascular, reproductive, and immunosuppressive problems. 

Nicotine adversely affects the heart, eyes, reproductive system, lungs, and kidneys, as well as a 

long list of other deleterious effects.38 Perhaps most worrisome, however, is nicotine’s effects on 

the brain. Dr. Prochaska testifies: 

Vaping in adolescence exposes the developing brain to nicotine with the potential 

to cultivate addiction and drive sustained long-term use. As a consequence, 

adolescents are highly vulnerable to addiction to nicotine. The younger that one 

starts using nicotine products, the greater the risk of developing stronger 

physiological addiction to nicotine. The effects of nicotine on the brain are 

believed to be long-lasting and likely permanent.39 

 

As FDA Commissioner Scott Gottlieb declared recently, “[L]et me be clear that nicotine 

isn’t a benign substance. This is especially true when it comes to children, and the effects that 

nicotine has on a developing brain.”40  Thus, the FDA felt compelled last year to run ads warning 

                                                           
36 The Health Consequences Of Smoking: NICOTINE ADDICTION, A report of the Surgeon General 1988, 

https://profiles.nlm.nih.gov/ps/access/NNBBZD.pdf (emphasis added). “Those weren’t bedfellows that the tobacco 

industry wanted. And so they started this big campaign in the ‘80s to say, No, nicotine is not like heroin or cocaine. 

It’s like caffeine or chocolate. It’s a benign substance[.]” Rachel Becker, “Why Big Tobacco and Big Vape Love 

Comparing Nicotine to Caffeine” (Apr 26, 2019) (internal quotation marks omitted), 

https://www.theverge.com/2019/4/26/18513312/vape-tobacco-big-companies-nicotine-caffeine-comparison-drugs-

chemicals. Ex. 28  
37 Prochaska, para. 21. Ex. 2 
38 2 THE NATURE OF NICOTINE ADDICTION. Institute of Medicine. 1994. Growing Up Tobacco Free: 

Preventing Nicotine Addiction in Children and Youths. Washington, DC: The National Academies Press. doi: 

10.17226/4757. Ex. 29 
39 Prochaska, para. 19, citing England LJ, Aagaard K, Bloch M, et al. Developmental toxicity of nicotine: A 

transdisciplinary synthesis and implications for emerging tobacco products. Neuroscience and Biobehavioral 

Reviews, 2017;72:176-189; U.S. Department of Health & Human Services. 2012. Preventing Tobacco Use Among 

Youth and Young Adults. A Report of the Surgeon General. Atlanta, GA. For additional supporting evidence, see 

U.S. Department of Health and Human Services. E-Cigarette Use Among Youth and Young Adults. A Report of the 

Surgeon General. Atlanta, GA: U.S. Department of Health and Human Services, Centers for Disease Control and 

Prevention, National Center for Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, 

2016; CDC, “Progress Erased: Youth Tobacco Use Increased During 2017-2018” (2/11/19). Ex. 2 
40 Statement from FDA Commissioner Scott Gottlieb, M.D., on new steps to address epidemic of youth e- cigarette 

use (September 12, 2018). See also “FDA takes new steps to address epidemic of youth e- cigarette use, including a 

historic action against more than 1,300 retailers and 5 major manufacturers for their roles perpetuating youth access” 
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kids that nicotine could reprogram their brains. 41 JUUL’s design for nicotine delivery, nicotine 

content, nicotine formulation and their effects on creating or sustaining nicotine addiction 

increase the propensity of abnormal electrical activity in the brain: The FDA recently announced 

that it also is studying the association between seizures and e-cigarettes and investigating reports 

of youths and young adults who are experiencing seizures following the use of e-cigarettes.42 

Concluded Commissioner Gottlieb, “No child should be using any tobacco or nicotine.”43 

3. JUUL is a Gateway to Additional Youth Tobacco Use and Smoking 

JUUL and other e-cigarettes also increase the use of regular, combustion cigarettes, 

leading to the universe of health dangers these inflict, as well. “[P]rospective observational 

studies of US adolescents have found that among never smokers, e-cigarette use is significantly 

associated with both initiating and continuing combustible cigarette use,” Dr. Prochaska 

testifies.44 As Dr. Halpern-Felsher puts it: 

                                                           
(September 12, 2018) (“the developing adolescent brain is particularly vulnerable to nicotine addiction”). Ex. 15 & 

30 
41 “Teens say they don’t ‘vape,’ they ‘Juul’, making e-cigarette use hard to track,” by Anna Edney Bloomberg, 

Boston Globe (April 29, 2019) Ex. 21 
42 https://www.fda.gov/TobaccoProducts/NewsEvents/ucm635133.htm.  
43 CDC, “Progress Erased: Youth Tobacco Use Increased During 2017-2018” (2/11/19). Ex. 6 
44 Prochaska, para. 22. Teens who “vape” are more likely to start using cigarettes, according to Michael Felberbaum, 

a spokesman for the FDA. See “Teens say they don’t ‘vape,’ they ‘Juul’, making e-cigarette use hard to track,” by 

Anna Edney Bloomberg, Boston Globe (April 29, 2019). The CDC concurs. See “Youth who use e-cigarettes may 

be more likely to go on to smoke conventional cigarettes.” CDC, “Progress Erased: Youth Tobacco Use Increased 

During 2017-2018” (2/11/19). The 2016 Monitoring the Future study, sponsored by the federal government’s 

National Institute on Drug Abuse, followed students who in 12th grade had never smoked and found that a year 

later, those who used e-cigarettes were about four times as likely to have smoked a cigarette. See Miech R, Patrick 

ME, O’Malley PM, et al E-cigarette use as a predictor of cigarette smoking: results from a 1-year follow-up of a 

national sample of 12th grade students Tobacco Control 2017;26:e106-e111, 

http://tobaccocontrol.bmj.com/content/early/2017/01/04/tobaccocontrol-2016-053291. A separate study published in 

the AMERICAN JOURNAL OF MEDICINE found a slightly higher uptake of cigarette smoking within 18 months among 

young adult non-smokers who used e-cigarettes. See Primack, Brian A. MD, PhD. “Initiation of Traditional 

Cigarette Smoking after Electronic Cigarette Use Among Tobacco-Naïve US Young Adults.” The Am. J. of 

Medicine. November 2017, http://www.primack.net/professional/articles/r097ajm2017.pdf. A study released last 

year by the National Academies of Sciences, Engineering and Medicine similarly concluded that, “For youth and 

young adults, there is substantial evidence that e-cigarette use increases the risk of ever using combustible tobacco 

cigarettes.” See National Academies of Science, Engineering & Medicine, PUBLIC HEALTH CONSEQUENCES OF E-

CIGARETTES (2018), https://www.nap.edu/resource/24952/012318ecigaretteHighlights.pdf. See also Berry KM, 

Fetterman JL, Benjamin EJ, et al. Association of Electronic Cigarette Use With Subsequent Initiation of Tobacco 

Cigarettes in US Youths. JAMA Netw Open. 2019;2(2):e187794. doi:10.1001/jamanetworkopen.2018.7794. 
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Tobacco-naïve adolescents are more likely to initiate tobacco using e-cigarettes, 

and longitudinal prospective studies show that adolescents who use e-cigarettes 

are 3-4 times more likely to subsequently use combustible cigarettes. A nationally 

representative study in the US and a meta-analysis of studies showed that 

adolescents who use e-cigarettes are 3 times more likely to start smoking 

combustible cigarettes.45 

 
The FDA’s Gottlieb has warned that without intervention, soon we will see overall 

tobacco use prevalence at 40% to 45% among children in this country, rates that surpass even 

those from the 1950s, “and you’re going to see cigarette use start to creep back up.”46 

In fact, that appears to be the idea: In every way, JUUL is designed and marketed as, 

essentially, a “starter kit” for juvenile smoking addicts. JUUL just happened to design its 

products to replicate the “feel” of traditional cigarettes, and this design makes it easier for e-

cigarette users to transition to conventional cigarettes because of the similarity. As Dr. Prochaska 

testifies, “Flavored tobacco products are widely considered to be starter products.”47 

Now that Altria has taken a major stake in JUUL, its marketing has recently come to 

resemble Marlboro’s so much that it’s fair to suggest that the two companies are pursuing a clear 

branding strategy by which youth start with JUUL and graduate to Marlboro, including 

synchronized language, synchronized visual themes and images, synchronized logos and 

synchronized color schemes, as pictured in the Complaint, para. 85. [DE 1]. In fact, JUUL even 

went so far as to change the color red it uses to correspond to that used in the famous Marlboro 

logo. This is simply the latest extension of the Marlboro strategy of nearly three-quarters of a 

                                                           
According to the CDC, “[s]ymptoms of nicotine addiction are increased in multiple tobacco product users compared 

with single-product users.” See CDC, “Progress Erased: Youth Tobacco Use Increased During 2017-2018” 

(2/11/19). Ex. 2 
45 Halpern-Felsher, para. 27. Ex. 3 
46 https://finance.yahoo.com/news/fda-vape-tobacco-juul-180044361.html. Ex. 8 
47 Prochaska, para. 16. Ex. 2 
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century – to become the most-sold brand in the world by marketing to children, and addicting 

them for life. 

B. JUUL is Intentionally Designed to Make its Use More Addictive. 

 

Nicotine is highly addictive as it is. JUUL is designed to make it even more so. It delivers 

nicotine more effectively and at higher doses than other e-cigarettes, increasing users’ risk of 

addiction. According to the National Institutes of Health, the “amount and speed of nicotine 

delivery . . . plays a critical role in the potential for abuse of tobacco products”48 – and so JUUL 

is engineered to deliver larger and stronger, and thus more addictive, dosages of nicotine than 

does smoking. As Dr. Prochaska testifies, JUUL’s original patent stated that JUUL Labs 

discovered “certain nicotine salt formulations” that provide “an efficient transfer of nicotine to 

the lungs of an individual and a rapid rise of nicotine absorption in the plasma.”49 JUUL’s 

makers learned from tobacco industry documents how tobacco companies chemically 

manipulated nicotine to maximize delivery – and JUUL has been engineered to do the same: 

Physical design: By altering the temperature, maximum puff duration, or airflow, among other 

things, JUUL precisely controls amount of nicotine vapor delivered. Studies show that there is a 

“decrease in the perceived harshness of the aerosol to the user and thus a greater abuse liability.”50 

Dosage size: JUUL delivers doses of nicotine “similar to or even higher than those delivered by 

cigarettes.”51 JUULPod e-liquid cartridges contain up to twice the amount of nicotine as a pack 

                                                           
48 See https://www.ncbi.nlm.nih.gov/books/NBK53018/#ch4.s92. Ex. 31 
49 Prochaska, para. 11. Ex. 2 
50 See Duell, James F. Pankow, and David H. Peyton, Free-Base Nicotine Determination in Electronic Cigarette 

Liquids by 1H NMR Spectroscopy, 31 Chem. Res. Toxicol. 431, 431 (2018). Ex. 32 
51 Reilly et al., Free Radical, Carbonyl, and Nicotine Levels Produced by JUUL Electronic Cigarettes, 3 (the 

“Reilly study”). The Reilly study tested JUUL’s Tobacco, Crème Brulee, Fruit Punch, and Mint flavors and found 

that a puff of JUUL delivered 164 ± 41 micrograms (µg) of nicotine per puff. Reilly et al. Free Radical. See 

Appendix B, Chart 7. Reilly’s findings were based on a puff volume of 75/mL. By comparison, a 2014 study using 

larger, 100 mL puffs found that a Marlboro cigarette delivered 152—193 µg/puff. M.J. Schroeder and A.C. 

Hoffman, Electronic Cigarettes and Nicotine Clinical Pharmacology, Tobacco Control 2014; 23:ii30-ii35. 
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of cigarettes and are easier to inhale;52 the empirical data suggests that JUUL delivers up to 36% 

more nicotine per puff than a Marlboro – the most nicotine-intensive cigarette on the market.53 

As Dr. Halpern-Felsher testifies, “Juul aerosolizes nicotine salts (which provides nicotine to the 

brain in a fashion and a “throat hit” more similar to cigarettes).”54 Indeed, she says, “youth who 

use Juuls use them more often and are more likely to show signs of addiction than youth using 

other tobacco products. This isn’t surprising, given the extremely high levels of nicotine.”55 

Inhale-ability: Defendants designed their products to be more palatable to youth and nonsmokers 

by increasing JUUL’s inhale-ability. Nicotine salts allow high levels of nicotine to be inhaled 

more easily and with less irritation, which is essential to induce youth users to engage with the 

product and develop an addiction,56 and thus “may well contribute to the current use prevalence 

of JUUL products among youth.”57 

C. JUUL is Targeted to Children 

JUUL represents itself as an adult smoking-cessation technology – but it is not: It has not 

been approved as a smoking therapy nor has it been approved as a modified risk tobacco product. 

JUUL products have not been found to be safe and effective by the FDA for the purpose of 

                                                           
Correcting to account for the different puff sizes between the Reilly and Schroeder studies, this suggests that, at 

75ml/puff, a Marlboro would deliver between 114 and 144 µg/puff. Ex. 33 
52 “A typical 5% (59 mg/ml) JUUL cartridge, or ‘JUULpod,’ exceeds the amount of nicotine available in a pack of 

20 regular combustible cigarettes.” Prochaska, para. 9. “[V]aping 1 JUULpod is equivalent to smoking 26 to 39 

cigarettes. The threshold for addiction of a young person has been estimated at 5 mg/day, or about 4 to 5 

combustible cigarettes.” Id., para. 10. Ex. 33 
53 E-Cigarettes, https://ec.europa.eu/health//sites/health/files/tobacco/docs/fs_ecigarettes_en.pdf.  According to the 

company’s own website, freebase nicotine is mixed with benzoic acid to make the e-liquid, which has a chemical 

reaction to produce the nicotine salts; benzoic acid affects pH and “absorption of nicotine across biological 

membranes,” N. Benowitz et al., Nicotine Chemistry, Metabolism, Kinetics and Biomarkers, Handbook of 

Experimental Pharmacology 1982:29-60 (Oct. 13, 2010), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2953858/, 

amping up the effective rate of nicotine intake – much as with Marlboro’s pioneering of freebasing. Ex. 34 
54 Halpern-Felsher, para. 6. Ex. 3 
55 Id., para. 26. Ex. 3 
56 “Sales of JUUL e-cigarettes skyrocket, posing danger to youth,” Centers for Disease Control and Prevention (2 

Oct. 2018). https://www.cdc.gov/media/releases/2018/p1002-e-Cigarettes-sales-danger-youth.html.  Ex. 13 
57 See Duell, James F. Pankow, and David H. Peyton, Free-Base Nicotine Determination in Electronic Cigarette 

Liquids by 1H NMR Spectroscopy, 31 Chem. Res. Toxicol. 431, 433 (2018). Ex. 32 
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smoking cessation. It hasn't even applied to the FDA for that purpose – nor should it: “It is 

important to emphasize,” Dr. Halpern-Felsher testifies, “that … most smokers who use e-cigarettes 

are less not more likely to quit smoking. In fact, the overall effect of e-cigarette use is to depress 

smoking cessation, and thus flavored e-cigarettes do not increase likelihood of cigarette 

cessation.”58 Instead, according to the FDA, two-thirds of JUUL users are new users of tobacco – 

meaning that it is overwhelming not used by consumers as a smoking-cessation device but, 

rather, as a new gateway to nicotine use. Very simply, Juul is sold largely to children. 

Design: The JUUL e-cigarette is designed to look like a USB flash drive, and it can charge in a 

computer. It is about the size and shape of a pack of chewing gum; it is small enough to fit in a 

closed hand. JUUL is easy to conceal from parents and teachers. The odor emitted from JUUL is 

a reduced aerosol – unlike the distinct smell of conventional cigarettes. (“Tasting like fruit or 

mint, these devices produce little telltale plume, making it possible for some students to vape 

even in class.”59) JUUL has also played off the ubiquity of Apple products with statements like 

JUUL is “the iPhone of e-cigarettes,” which JUUL posted on its website and used as the basis for a 

social media and email campaign. A light embedded in the JUUL device lights up in a “party 

mode” display of rainbow of colors when the device is waved around. Other manufacturers, 

including tobacco companies, have recently started making similar devices that also resemble a 

USB drive, recognizing that JUUL’s design is an integral part of its appeal to the youngest 

Americans.60 

                                                           
58 Halpern-Felsher, para. 43. Ex. 3 
59 Kate Zernike, “‘I Can’t Stop’: Schools Struggle With Vaping Explosion,” The New York Times (04/02/18), 

https://www.nytimes.com/2018/04/02/health/vaping-ecigarettes-addiction-teen.html. Ex. 24 
60 Kirkham, Chris. “Special Report: Juul copycats flood e-cig market, despite FDA rule.” Reuters. 24 Sept. 2018. 

www.reuters.com/article/us-vaping-regulation-juul-specialreport/special-report-juul-copycats-ood-e-cig-market-

despite-fda-rule-idUSKCN1M418W; Craver, Richard. “Reynolds Vapor prepares national launch of new e-cig rival 

to Juul.” Winston-Salem Journal. 17 July 2018. www.journalnow.com/business/reynolds-vapor-prepares-national-

launch-of-new-e-cig-rival/article_7ba10442-d438-575e-af23-794173089a8a.html. Ex. 35 & 36 
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Peripherals: JUUL peripherals of the type beloved by, well, kids – hoodies and backpacks 

called VaprWear;61 labels of vape “sauce” that resemble well-known candy wrappers like those 

of Jolly Ranchers and Blow Pops;62 brightly-colored “wraps” or “skins” – all allow users to 

disguise and hide their JUUL devices in the classroom.63  

Availability: The Defendants make JUUL available, and advertise and promote it, in outlets 

such as convenience stores, gas stations, and other non-age-restricted sales locations.64 Similarly, 

the defendants rely heavily on online marketing and sales, where no effective mechanism for 

prohibiting youth purchasing has been developed; the FDA found that 7% of youth – about one-

third of all youth users – usually get their e-cigarettes online.65 

Advertising: As discussed above, JUUL adopted the same themes used by Philip Morris and 

other Big Tobacco companies to glamorize cigarette smoking while downplaying its 

addictiveness and deleterious health effects. In a 2018 interview, “Monsees indicated that the 

design of JUUL’s advertising had been informed by traditional tobacco advertisements and that 

[the Stanford Research into Impact of Tobacco Advertising] had been quite useful to them.”66 

JUUL’s marketing campaign as aimed at youth-oriented media like YouTube videos, VICE 

Magazine, launch parties, and a sampling tour.67 One study of JUUL’s marketing showed that 

                                                           
61 https://vaprwear.com/pages/how-it-works. Ex. 37 
62 https://www.suorinusa.com/collections/blowsauce. Ex. 38 
63 Kate Zernike, “‘I Can’t Stop’: Schools Struggle With Vaping Explosion,” The New York Times (04/02/18), 

https://www.nytimes.com/2018/04/02/health/vaping-ecigarettes-addiction-teen.html. Ex. 24 
64 The FDA expressed such concern about the popularity of JUUL products among youth that it felt forced to take 

“action against more than 1,300 retailers and 5 major manufacturers” – including JUUL – “for their roles 

perpetuating youth access.” Statement from FDA Commissioner Scott Gottlieb, M.D., on new steps to address 

epidemic of youth e- cigarette use (September 12, 2018). That defendants not only recognize but also promote the 

unlawful sale of its products to minors through local retail outlets is demonstrated by the fact that, as the NY Times 

reported in April 2019, JUUL employs 80-plus lobbyists in all 50 US states working, inter alia, to keep stringent 

retailer enforcement measures out of bills that discourage youth vaping. See 

https://www.nytimes.com/2019/04/28/health/juul-lobbying-states-ecigarettes.html?save=nyt-gateway-stories. Ex. 30 

& 39 
65 FDA summary of Wave 4 PATH data. Ex. 40 
66 Robert K. Jackler, M.D. et al, JUUL Advertising Over Its First Three Years on the Market (Jan. 21, 2019). Ex. 41  
67  
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“the growth of JUUL was accompanied by innovative marketing across a variety of new media 

platforms … JUUL was one of the first major retail e-cigarette brands that relied heavily on 

social media to market its products.”68 JUUL’s use of social media to reach youngsters recently 

led to pressure from the FDA to shut down its U.S. Facebook and Instagram accounts.69  

Flavors: According to the CDC, “Flavorings in tobacco products can make them more appealing 

to youth. In 2014, 73% of high school students and 56% of middle school students who used 

tobacco products in the past 30 days reported using a flavored tobacco product during that 

time.”70 The list of flavors include not only a long list of sweet fruity offerings but also such 

specialties as gummy bear and cotton candy. As 11 United States Senators wrote to FDA 

Commissioner Gottlieb, “No one with a straight-face could ever argue that these flavors are not 

meant to appeal to children.”71 Kids themselves get this: In one study, “[m]ore than half of 

participants felt ads for cherry, vanilla cupcake, caramel, and smoothie flavors were for someone 

their age,” Dr. Halpern-Felsher testifies.72 In case the flavors themselves don’t do the trick, 

                                                           
JUUL’s Vaporized launch campaign featured models in their 20s in trendy clothing styles engaged 

in poses and movements more evocative of underage teens than mature adults. Subsequently, 

JUUL’s principle advertising themes have been closely aligned with that of traditional tobacco 

advertising (flavors, pleasure/relaxation, socialization/romance, cost savings and discounts, 

holidays/seasons, style/identity, and satisfaction). Advertising prominently featured sweet and 

fruity flavors, especially mango. The company employed social media influencers as brand 

ambassadors. They also sought individuals who were popular on the internet, enrolled them in 

JUUL’s affiliate program, and compensated them for posting positive reviews while insisting that 

they not reveal this relationship. The review concluded that JUUL’s advertising imagery in its first 

6 months on the market was patently youth oriented. For the next 2 years it was more muted, but 

the company’s advertising was widely distributed on social media channels frequented by youth, 

was amplified by hashtag extensions, and catalyzed by compensated influencers and affiliates. 

 

Prochaska, para. 19. Ex. 2 
68 Huang, J, et al., “Vaping versus JUULing: how the extraordinary growth and marketing of JUUL transformed the 

US retail e-cigarette market,” available at 

https://tobaccocontrol.bmj.com/content/tobaccocontrol/early/2018/05/31/tobaccocontrol-2018-054382.full.pdf. Ex. 

42 
69 “Teens say they don’t ‘vape,’ they ‘Juul’, making e-cigarette use hard to track,” by Anna Edney Bloomberg, 

Boston Globe (April 29, 2019) Ex. 21 
70 https://www.cdc.gov/tobacco/data_statistics/fact_sheets/youth_data/tobacco_use/index.htm. Ex. 4 
71 Letter of Richard J. Durbin, et al. to Commissioner Gottlieb (April 18, 2018). Ex. 43 
72 Halpern-Felsher, para. 39 (emphasis in original). Ex. 3 
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however, the e-cigarette manufacturers “misleadingly labeled or advertised e-liquids resembling 

kid-friendly foods like juice boxes, candy and cookies.”73  

As FDA Commissioner Gottlieb declared, “We know that the flavors play an important 

role in driving the youth appeal.”74 According to one survey, 81 percent of current youth e-

cigarette users cited the availability of appealing flavors as the primary reason for use.75 And a 

paper just published finds that flavors are a key driver of youth e-cigarette use and more salient to 

adolescent and young-adult users than they are to older adults.76  

ARGUMENT 

PLAINTIFFS MEET THE STANDARD FOR A PRELIMINARY INJUNCTION TO 

PROHIBIT DEFENDANTS FROM FURTHER SELLING, MARKETING OR 

ADVERTISING JUUL UNLESS AND UNTIL IT RECEIVES FDA AUTHORIZATION 

Defendants produced and market a product that is inherently dangerous. It is essentially a 

device whose sole function is to deliver doses of nicotine, a drug with multiple deleterious health 

effects that causes an addiction akin heroin or cocaine. Both the health dangers –including 

damage to the brain – and the addiction are more severe amongst young people, who constitute 

the overwhelming majority of defendants’ customers, addicting them to nicotine use and 

eventual smoking. The defendants – who have a long history of knowingly producing a lethal 

product, denying it, and marketing it to children specifically to create a new generation of 

“replacement smokers” for those who die – are well aware of, and intended, this. In fact, they 

                                                           
73 Statement from FDA Commissioner Scott Gottlieb, M.D., on new steps to address epidemic of youth e- cigarette 

use (September 12, 2018). Ex. 30 
74 Id. Ex. 30 
75 Villanti AC, Johnson AL, Ambrose BK, et al. Use of flavored tobacco products among U.S. youth and adults; 

findings from the first wave of the PATH Study (2013-2014).  See also Harrell MB, Weaver SR, Loukas A, Creamer 

M, Marti CN, Jackson CD, Heath JW, Nayak P, Perry CL, Pechacek TF, Eriksen MP. Flavored e-cigarette use: 

Characterizing youth, young adult, and adult users. Preventive medicine reports. 2017 Mar 1;5:33-40. Ex. 44 & 45 
76 Soneji SS, Knutzen KE, Villanti AC, Use of Flavored E-Cigarettes Among Adolescents, Young Adults, and Older 

Adults: Findings From the Population Assessment for Tobacco and Health Study, Public Health Rep. 2019 

May/Jun; 134(3):282-292. doi: 10.1177/0033354919830967. Epub 2019 Mar 12. 

https://www.ncbi.nlm.nih.gov/pubmed/30857471. Ex. 46 
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have confessed publicly and to the government that there is an epidemic of use of their product 

by children and that it must be stopped. Given that (a) the product is itself designed – in its 

shape, operation, flavoring, packaging, and every other feature – to be overwhelmingly appealing 

to children; (b) it has proven impossible and ineffectual to stop sales to children either at stores 

or online, despite supposed efforts to do so; and (c) the vast majority of the product’s customer 

base is in fact children, resulting in a national epidemic, there is in fact only one way that it can 

be stopped: It must be completely withdrawn from the market. Immediately. 

I. Preliminary Injunction Standard 

The standard for issuance of a preliminary injunction is clear. “In determining whether 

preliminary injunctive relief is to be granted, the Court considers whether the movant has 

established (1) a substantial likelihood of success on the merits, (2) that irreparable injury will be 

suffered if the relief is not granted, (3) that the threatened injury outweighs the harm the relief 

would inflict on the non-movant, and (4) that entry of the relief would serve the public interest.” 

Pritchard v. Florida High School Athletic Association, Inc., 2019 WL 1254852 (M.D. Fla. Mar. 

19, 2019). Here, there can be little dispute as to the latter three requirements:  

• “Irreperable harm” is that which “cannot be undone through monetary damages.” Ne. 

Fla. Chapter of Ass’n of Gen. Contracts v. City of Jacksonville, 896 F.2d 1283, 1285 

(11th Cir. 1990). The long list of dangerous health effects that can result imminently from 

“vaping” or ingesting nicotine, not to mention the other chemical additives of the JUUL 

liquid, and the resulting addiction that in most cases cannot be undone even over the 

course of a lifetime, are not simply compensable through money damages. 

• The only harm to the defendants would be monetary – which hardly outweighs the 

national epidemic of childhood addiction. The only argument against the complete 
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enjoining of JUUL product sales is that this would be overbroad, impacting the perhaps-

one-third of sales to adults for smoking-cessation purposes – but this argument is totally 

unavailing: As Dr. Prochaska testifies in the attached affidavit, 

[N]either JUUL nor any other e-cigarette device, has been approved by the 

FDA as a therapeutic to help people quit smoking. Any claim of an e-

cigarette being a cessation aid in advertising is strictly prohibited in the 

US. The National Academies of Sciences’ (NAS) review of over 800 

research articles on e-cigarettes concluded there was insufficient evidence 

on the effectiveness of e-cigarettes as cessation devices.77 

 
• An injunction would serve the public interest. “Where, as here, there is any question as to 

whether the public safety and welfare is threatened, the Court must rule on the side of 

that public interest.” Martinez v. School Bd. of Hillsborough County, Fla., 675 F. Supp. 

1574, 1582 (M.D. Fla. 1987) (emphasis in original). As leading tobacco researchers 

recently argued in a submission to the FDA, 

[R]ecent findings argue that e-cigarettes should be used only in 

structured medically supervised environments and only through a 

prescription. This would keep e-cigarettes out of the hands of youth and 

ensure that only adult smokers are using the products, and are doing so 

under a health providers’ care. Importantly, this study does not suggest 

that e-cigarettes are effective at helping all adult smokers quit smoking or 

are effective at aiding youth cessation, nor does it support having e-

cigarettes available on the mass market.78  

We therefore turn to the likelihood of Plaintiffs’ success on the merits. 

II. Likelihood of Success on the Merits 

A. Defendants are Strictly Liable for Placing a Dangerous Product on the Market 

                                                           
77 Prochaska, para. 12, citing National Academies of Sciences. Public health consequences of e-cigarettes. 

Washington, DC 2018 (Jan. 23 2018). Ex. 2 
78 https://tobacco.ucsf.edu/fda-must-address-youth-tobacco-addiction-now-restricting-technology-and-marketing-

strategies-appeal-and-addict-youth (emphasis in original). Ex. 47 
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Florida adopted the strict products liability standard of the Restatement (Second) of 

Torts, sec. 402(a), in West v. Caterpillar Tractor Co., 336 So.2d 80, 87 (Fla.1976).79 “Strict 

liability is defined as negligence as a matter of law or negligence per se; it relieves the plaintiff 

of the burden of proving specific acts of negligence.” Barrow v. Bristol–Myers Squibb Co., No. 

96–689–CIV–ORL–19B, 1998 WL 812318, at *27 (M.D.Fla. Oct. 29, 1998). The manufacturer 

of a defective product can be held liable if the manufacturer made the product in question, if the 

product has a defect that renders it unreasonably dangerous, and if the unreasonably dangerous 

condition is the proximate cause of the plaintiff's injury. Id. "Under the theory of strict products 

liability adopted in [West], a product may be defective by virtue of a design defect, a 

manufacturing defect, or an inadequate warning." Ferayorni v. Hyundai Motor Co., 711 So.2d 

1167, 1170 (Fla. DCA 1998). See also McCorvey v. Baxter Healthcare Corp., 298 F.3d 1253, 

1257 (11th Cir. 2002).80 

(1) Design defect & Manufacturing Defect: There is little question that nicotine is 

both dangerous and addictive – and that this addictiveness alone is a product defect sufficient to 

support a product liability claim. Courts and juries have consistently found that nicotine is 

addictive and that placing products containing it on the market constitutes negligence, at a 

minimum. See, e.g., Engle v. Ligget Group Inc., 945 So. 2d 1246 (Fla. 2006); United States v. 

Philip Morris USA, Inc., 449 F.Supp.2d 1, 27 (D.D.C.2006), aff’d United States v. Phillip 

                                                           
79 Jurisdiction in this case is founded upon diversity of citizenship. 28 U.S.C. section 1332. This Court, while sitting 

in diversity, is bound to apply the law of the state in which it sits. See Erie R.R. v. Tompkins, 304 U.S. 64, 58 S. Ct. 

817, 82 L. Ed. 1188 (1938). Thus, except for the federal RICO claim, this argument proceeds under Florida law. 
80 State tort claims are not pre-empted under federal law. Graham v. R.J. Reynolds Tobacco Company, 857 F.3d 

1169, 1188 (11th Cir. 2017) (en banc), cert. denied, 138 S. Ct. 636 (2018). Accord Cipollone v. Liggett Grp., Inc., 

505 U.S. 504, 518, 112 S.Ct. 2608 (1992) (“no general, inherent conflict between federal preemption of state 

warning requirements and the continued vitality of state common-law damages actions”); Altria Grp., Inc. v. Good, 

555 U.S. 70, 90, 129 S.Ct. 538 (2008) (holding that federal law did not preempt common-law fraud claim against 

cigarette manufacturer based on “duty not to deceive”); Spain v. Brown & Williamson Tobacco Corp., 363 F.3d 

1183, 1197 (11th Cir. 2004) (holding that the Labeling Act did not preempt negligent and wanton design and 

manufacture claims against cigarette manufacturer). 
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Morris, 566 F.3d 1095 (D.C. Cir. 2009). And see, e.g., R.J. Reynolds Tobacco Company v. 

Martin, 53 So.3d 1060, 1069 (Fla. 1st DCA 2010, reh. den. 2011) (“RJR stipulated pretrial that 

nicotine in cigarettes is addictive”). JUUL is designed and engineered to deliver even higher 

doses of nicotine to users than the quantities found in cigarettes.  See also Colgate v. JUUL Labs, 

Inc., 345 F.Supp.3d 1178, 1193 (N.D. Ca. 2018) (JUUL’s “routinely add[ing] more nicotine salt 

and benzoic acid to their pods than represented,” thus increasing the level of nicotine delivered, 

constitutes a “defect that could be attributed to either a design or manufacturing defect”).  

(2) Failure to warn: Finally, “a defendant is strictly liable for a failure to warn 

where a plaintiff proves that the defendant … ‘did not adequately warn of a particular risk that 

was known or knowable in light of the generally recognized and prevailing best scientific and 

medical knowledge available at the time of the manufacture and distribution.’” Tillman v. C.R. 

Bard, Inc., 96 F.Supp.3d 1307 (M.D. Fla 2015) at 1335 (quoting Thomas v. Bombardier 

Recreational Prods., Inc., 682 F.Supp.2d 1297, 1300 (M.D.Fla.2010)). Defendants have 

misrepresented in these disclosures the actual nicotine levels from usage of their product – and 

have gone further and made representations in their advertising and public statements as to the 

healthfulness of their product. Extensive evidence exists that most JUUL users – and, especially, 

JUUL’s main category of users, children – are unaware that JUUL products contain nicotine, that 

they lead to the level of nicotine ingestion that they do, that nicotine (as well as JUUL’s various 

aerosol additives) is dangerous, and that the product is highly addictive. As Prochaska testifies: 

Prior to JUUL, most e-cigarette liquids were 1% to 2% nicotine; the few at 3% 

were labelled as ‘super high’ and intended for the ‘two packs a day smoker.’ 

Labeled as 5% nicotine, which sounds like a low level to a novice user, many 

youth were unaware of the high potency in the JUULpod. The JUULpods were 

not labeled as “super high.” An online survey of JUUL users 15-to-24 years old 

found that 63% were unaware that the product even contained nicotine.81 

 

                                                           
81 Prochaska, para. 12. Ex. 2 

Case 8:19-cv-00884-MSS-AAS   Document 29   Filed 07/24/19   Page 23 of 27 PageID 326



 24 

In fact, JUUL doesn’t even tell users that it consists of 5% nicotine – its labeling says simply 

“5% strength” (emphasis added):82 5% of what is left to the user’s imagination, but, whatever it 

may be, that certainly doesn’t sound very “strong.”  JUUL’s design, flavoring, packaging and 

marketing all convey – and are intended to convey – the impression that it is pure fun, not that it 

is one of the most dangerous and highly addictive products now on the market. JUUL is thus 

defective as to failure-to-warn, outside of the required federal packaging disclosures, as well.  

At every stage, then, JUUL is defective and unreasonably dangerous. Its use has caused 

injury to Plaintiffs. Plaintiffs are thus likely to prevail on their product liability claims. 

B. Defendants are Liable for Fraud and Misrepresentation 

The same behavior constitutes the additional tort of fraud and misrepresentation. "To 

prove fraud under Florida law, the Plaintiff must show that ‘1) the defendant made a false 

representation of past or present fact, 2) the defendant knew the statement was false, 3) the 

statement was made for the purpose of inducing the plaintiff to rely on it, and 4) the plaintiff's 

reliance was reasonable.’" Mergens v. Dreyfoos, 166 F.3d 1114, 1117 (11th Cir.1999) 

(quoting Finn v. Prudential-Bache Securities, Inc., 821 F.2d 581, 586 (11th Cir.1987)). See also 

Stires v. Carnival Corp., 243 F.Supp.3d 1313, 1320 (M.D. Fla. 2002). "Fraud can be established 

by proof that [the defendant] made a false representation … under circumstances in which he 

should have known of its falsity." Young v. Johnson, 538 So. 2d 1387, 1389 (Fla. 2d DCA 

1989); Alna Capital Associates v. Wagner, 758 F.2d 562, 566 (11th Cir.1985). Fraud may also 

arise from circumstances that indicate concealment or nondisclosure of a material fact where the 

buyer does not have an equal opportunity to become apprised of the material fact. Pulte Home 

Corp., Inc. v. Ply Gem Industries, Inc., 804 F. Supp. 1471, 1483 (M.D. Fla. 1992). See generally 

                                                           
82 See Halpern-Felsher, para. 23, and accompanying photo; para. 32. Ex. 3 
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R.J. Reynolds Tobacco Company v. Martin, 53 So.3d at 1068. 

The defendants have built on the industry’s long history of concealing its knowledge of 

its products health dangers and addictiveness, and instead marketing them as part of a healthy, 

carefree, youth-oriented, and fun lifestyle. See, e.g., United States v. Phillip Morris, 566 F.3d 

1095, 1121 (D.C. Cir. 2009); Cote v. R.J. Reynolds Tobacco Company, 909 F.3d 1094, 1107 

(11th Cir. 2018); Philip Morris USA, Inc. v. Duignan, 243 So.3d 426 (Fla. 2d DCA 2017). They 

have made public statements downplaying the dangers and addictiveness of nicotine, and 

designed their product, its packaging, and its advertising – everything from flashing colored 

lights to candy-like wrappers to sweet flavorings – to convey this impression, and have promoted 

the notion that “vapor,” unlike “smoke,” is “safe” and contains no dangerous elements. They 

have induced an entire generation to believe that their product is safe, when it is not; this is the 

fault of the manufacturer, not the children who fell prey to their promotional strategy. Plaintiffs 

are thus likely to prevail on their fraud and misrepresentation claims. 

C. Defendants are Liable for Conspiracy and Racketeering 

Private citizens have a cause of action under the Racketeer Influenced and Corrupt 

Organizations (RICO) Act, 18 U.S.C. § 1961 et seq. The “civil RICO” law provides that “[a]ny 

person injured in his business or property by reason of a violation of [RICO’s substantive 

provisions] may sue therefor in any appropriate United States district court and shall recover 

threefold the damages he sustains and the cost of the suit, including a reasonable attorney’s fee.” 

18 U.S.C. § 1964(c). Civil RICO liability has been established in similar circumstances 

involving cigarettes: Where defendants made “deliberate efforts ... to give Plaintiffs ... the 

materially false impression that there are no negative health consequences to tobacco use, ... that 

nicotine is not addictive and that the Tobacco Companies are not manipulating the nicotine levels 
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in their products,” this is sufficient to establish that they “were among the direct targets of the 

fraud alleged” and thus possess standing to sue for a RICO violation. Laborers Local 17 Health 

& Benefit Fund v. Philip Morris, Inc., 7 F.Supp.2d 277, 288 (S.D.N.Y. 1998). 

The federal RICO statute requires an injury to Plaintiffs in their “business,” but this 

requirement has been held to be met by being induced to make purchases of a product that 

Plaintiffs wouldn’t have bought had they known its true dangerous health effects. McLaughlin v. 

American Tobacco Company, 522 F.3d 215, 227 (2d Cir. 2008) (by showing that plaintiffs spent 

more for light cigarettes than they would have but for defendants’ misrepresentation, plaintiffs 

can establish the requisite injury under civil RICO), (citing Cordes & Co. Fin. Servs., Inc. v. 

A.G. Edwards & Sons, Inc., 502 F.3d 91, 107 (2d Cir.2007).83 Plaintiffs are thus likely to prevail 

on their RICO and conspiracy claims. 

CONCLUSION 

 For all the foregoing reasons, Plaintiffs motion for preliminary injunction should be 

granted. 

Dated: July 24, 2019    Respectfully submitted,  

s/Scott P. Schlesinger   

      Scott P. Schlesinger (FBN: 444952) 

      Jonathan R. Gdanski (FBN: 0032097) 

      Jeffrey L. Haberman (FBN: 98522) 

      SCHLESINGER LAW OFFICES, P.A. 

      1212 SE Third Avenue 

      Ft. Lauderdale, FL 3316 

      Tel: 954-467-8800 

      scott@schlesingerlaw.com 

      jgdanski@schlesingerlaw.com 

      jhaberman@schlesingerlaw.com 

 

                                                           
83 Unlike the federal RICO statute, the Florida Civil Remedies for Criminal Practices Act, Fla. Stat. § 772.101 et 

seq., by its plain language does not restrict injuries to “business or property” injuries. Townsend v. City of Miami, et 

al., No. 03–21072, slip op. at 418 (S.D. Fla. Nov. 7, 2007); Burgese v. Starwood Hotels & Resorts Worldwide, Inc., 

101 F.Supp.3d 414,421 (D.N.J. 2015).  
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on July 24, 2019, a copy of the foregoing and all exhibits attached 

hereto were served on the Clerk of Court by CM/ECF, which will provide automatic notification 

to all parties and counsel of record. 

      s/Jeffrey L. Haberman 

      Jeffrey L. Haberman 
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